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Court of Appeals of the District of Columbia. 


No. 3370. j 

District of Columbia to the Use of Frank Langellotti, 

Appellant, j 

vs. 

i 

Fidelity and Deposit Company of Maryland, a Corporation. 

j 

a Supreme Court of the District of Columbia, j 

At Law. No. 61487. j 

i 

District of Columbia to the Use of Frank Langelotti. Plaintiff, 

i ' 

vs. 

! 

Fidelity and Deposit Company of Maryland, a Corporation, 

Defendant. 

I 

United States of America, 

District of Columbia, ss: i 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above entitled cause, to wit: 

! 

j 

1 Declaration. ! 

i 

| 

Filed July, 20, 1918. 

I 

In the Supreme Court of the District of Columbia. 

At Law. No. 61487. 

1 

| 

District of Columbia to the Use of Frank Langelotti; Plaintiff, 

i 

vs. 

Fidelity and Deposit Company of Maryland, a Corporation, 

Defendant. 

I 

First Count. 

i 

The District of Columbia suing for the use of Frank Langellotti 
sues the defendant, the Fidelity and Deposit Company of Maryland, 

1—3370a i 
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a corporation, for that Louis F. /inkhan was on. to wit, the 10th 
day of August. 1917. and thereafter during the happening of the 
occurrences hereinafter set forth, the duly appointed, qualified, and 
acting Superintendent of the Washington Asylum and Jail in the 
District of Columbia, and said defendant did theretofore, on, to wit. 
the 1st dav of Julv. 1911. bv its certain writing obligatory under 
its hand and corporate seal, the date whereof is the said 1st day of 
Julv. 1911. for itself, its heirs, executors and administrators cove- 
nant and agree to be bound to the District of Columbia in the sum 
of Five Thousand Dollars ($5,000) on condition that said Zinkhan 
faithfully and efficiently perform all the duties of his said office, 
and further covenant and agree as set forth in said writing obliga¬ 
tory, which plaintiff cannot produce here, for the reason that the 
same is in the possession of the District of Columbia, but which 
reads as follows: 

2 “Know All Men bv These Presents. 

% 

"That we; Louis F. Zinkhan fof | Washington, [District of Co¬ 
lumbia]* principal and the Fidelity and Deposit Company of Mary¬ 
land are held and firmlv bound unto the District of Columbia in 

% 

the. sum of Five. Thousand Dollars ($5,000), lawful monev of the 
United States of America, to be paid to the said District of Colum¬ 
bia. or to the certain attorney, successor or assigns thereof; for 
which payment well and truly to be made, we and each of us do 
bind ourselves and each of our heirs, executors and administrators 
jointly and severally, firmly by these presents. 

“Sealed with our seals. Dated this first day of July. A. D.. One 
Thousand. Nine Hundred and Eleven. 


“Whereas the above bounden, Louis F. Zinkhan. has been ap¬ 
pointed to the office of Superintendent of the Washington Asylum 
and Jail in and for the District of Columbia. Now therefore the 
condition of said obligation is such that if said Louis F. Zinkhan 
shall faithfully and efficiently perform all the duties of his said 
office as provided for by law, and the rules and regulations from 
time to time duly prescribed for the government of the civil service 
of said District, and shall well and truly pay over, disburse, and ac¬ 
count for all moneys that shall come to his hands, as the law and 
orders governing said service shall require, then said obligation to 
be void, otherwise to remain in full force. 


“LOUIS F. ZINKHAN. [seal.] 

“FIDELITY and DEPOSIT COMPANY 
OF MARYLAND. 

“By J. SPRING POOLE, 

“A ttomey-in-Fact." 

[corporate seal.) 


[♦Words enclosed in brackets erased in copy.] 
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] 

"Signed, sealed in the presence of: 

“A. TWEEDALE. 

D. J. DONOVAN. 


July 3, 1911. j 

File No. 76468. \ 

Approved as to sufficiency of suretv. ; 

E. E. HELMS. v ' ; 

Assistant Chief Clerk, E. D. 

Approved. 

CUNO H. RUDOLPH, 

JOHN A. JOHNSTON, 

W. V. JUDSON, 

Commissioners of District of Columbia. 

"Correct in form: 

F. H. STEPHENS, ! 

Assistant Attorney, j 

[District of Columbia.’']* j 

i 

| 

i 

3 That said bond was duly filed and approved byt the Com¬ 

missioners of the District of Columbia, and was op said 10th 
day of August, 1917, and thereafter during the happening of the 
occurrences hereinafter set forth in full force and effect. 

And the plaintiff in fact saith that said Louis F. Zinkhan hath 
not faithfully and efficiently performed all the duties of the said 
office of Superintendent of the Washington Asylum and Jail in and 
for the District of Columbia, as provided by law, but on the con¬ 
trary hath failed to perform and doth still fail to perform! the same, 
so that the condition of said bond or writing obligatory hath been 
broken and a right of action hath accrued to this plaintiff to have 
and receive from said defendant the sum of Five Thousand Dol¬ 
lars ($5,000) in said bond or writing obligatory, and thje plaintiff 
in fact saith that the respect in which said Louis F. Zinkhan hath 
broken said condition in said writing obligatory contained is as 
follows: ! 

For that Louis F. Zinkhan by liis agents and servants, on, to 
wit, the 10th day of August, 1917, in the District of Columbia, with 
force and arms, against the peace of the United States and against 
the will of plaintiff, assaulted plaintiff; and then and there seized 
and laid hold of him. the said plaintiff and then and jthere im¬ 
prisoned him in the Washington Asylum and Jail and kept him in 
prison there for a long space of time, to wit, the space of six days 
then next and thereafter ensuing, whereby the said plaintiff was 
then and there greatly hurt, humiliated and put to grejat incon¬ 
venience, vexation and disgrace; was obliged to incur much labor 
and difficulty and to expend a large sum of money, to wit; the sum 


[*'Words enclosed in brackets erased in copy.] 
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of Five Hundred Dollars ($500) in obtaining his release 
4 from said unlawful imprisonment; and was for a long space 
of time, to wit. for the space of six days prevented and hin¬ 
dered from attending to and carrying on his necessary and lawful 
affairs and business, whereby he lost great gains and profit which 
otherwise he might and would have made, amounting to a large 
sum. to wit. One Hundred Dollars ($100); and said plaintiff was 
tdso by reason of the premises greatly injured in his credit and 
reputation and,in the estimation of his friends and neighbors; 
to the damage of said plaintiff in the sum of Five Thousand Dol¬ 
lars ($5,000); which defendant has refused and still refuses to pay 
to plaintiff though frequently requested so to do, and plaintiff there¬ 
for brings this suit and claims on account of said premises the sum 
of Five Thousand Dollars ($5,000) together with the costs of this 
suit. 

Second Count. 


The District of Columbia suing for the use of Frank Langellotti 
sues the defendant, the Fidelity and Deposit Company of Maryland, 
a corporation, for that the said Louis F. Zinkhan was on, to wit, the 
10th day of August. 1917, and thereafter during the happening of 
the occurrences hereinafter set forth, the duly appointed, qualified, 
and acting Superintendent of the Washington Asylum and Jail in 
the District of Columbia, and said defendant did theretofore, on. 
to wit, the 1st day of July, 1911. bv its certain writing obligatory 
under its hand and corporate seal, the date whereof is the said 1st 
dav of Julv. 1911. for itself, its heirs, executors and administrators, 
covenant and agree to be bound to the District of Columbia in the 
sum of Five Thousand Dollars ($5,000) on condition that said 
Zinkhan faithfully and efficiently perform all the duties of 
5 his said office, and further covenant and agree as set forth 
in said writing obligatory, which plaintiff cannot produce 
here, for the reason that the same is in the possession of the District 
of Columbia, but which reads as follows: 

Know all men by these presents. 

“That we, Louis F. Zinkhan of Washington [District of Colum¬ 
bia,]* principal and the Fidelity and Deposit Companv of Maryland 
are held and firmly bound unto the District of Columbia in the 
sum of Five Thousand Dollars ($5,000), lawful money of the United 
States of America, to be paid to the said District of Columbia, or to 
the certain attorney, successor or assigns thereof; for which pay¬ 
ment well and truly to be made, we and each of us do bind ourselves 
and each of our heirs, executors and administrators jointly and sev¬ 
erally, firmly by these presents. 

“Sealed with our seals. Dated the first day of July, A. D., One 
Thousand, Nine Hundred and Eleven. 

“Whereas the above bounden, Louis F. Zinkhan, has been ap- 


[♦Words enclosed in brackets erased in copy.] 
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pointed to the office of Superintendent of the Washington Asylum 
and Jail in and for the District of Columbia. Now therefore the 
condition of said obligation is such that if said Louis F. Zinkhan 
shall faithfully and efficiently perform all the duties of his said office 
as provided for by law, and the rules and regulations from time to 
time duly prescribed for the government of the civil sendee of said 
District, and shall well and truly pay over, disburse, arid account 
for all moneys that shall come into his hands, as the law and orders 
governing said service shall require, then said obligation to be void, 
otherwise to remain in full force. 

“LOUIS F. ZINKHAN. [seal.] 

“FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND. 

Bv “J. SPRING POOLE. ! 

“A ttomey in Fact. 
[corporate seal.] 

i 

“Signed, sealed in the presence of 
“A. TWEEDALE. 

D. J. DONOVAN. ! 

I 

July S, 1911. , ! 

File No. 76468. ! 


Approved as to sufficiency of surety. 

E. E. HELMS', v " | 

Assistant Chief Clerk, E. D. j 

! 

6 “Correct in form : • j 

“F. H. STEPHENS, j 

Assistant District Attorney [District of Columbia/’] 


Approved: i . 

“CUNO II. RUDOLPH, 

JOHN A. JOHNSTON. 

W. V. JUDSON, 

Commissioners of the District of Columbia. 

* 

That said bond was duly filed and approved by the Commissioners 
of the District of Columbia, and was on said iOth day of August, 
1917 and thereafter during the happening of the accurrences herein¬ 
after sat forth in full force and effect. 

And the plaintiff in fact saith that said Louis F. Zinkhan hath 
not faithfully and efficiently performed all the duties of I the said 
office of Superintendent of the Washington Asylum and Jail in 
and for the District of Columbia, as provided by law, biit on the 
contrary hath failed to perform and doth still fail to perform the 
same, so that the condition of said bond or writing obligatory hath 
been broken and a right of action hath accrued to this plaintiff to 
have and receive from said defendant the sum of Five Thousand 


Dollars ($5,000) 


in said bond or writing obligatory, and the plain- 
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tiff in fact saith that the respect in which said Louis F. Zinkhan 
hath broken said condition in said writing obligatory contained is as 
follows: 

First. For that Louis F. Zinkhan by his agent and servants on. 
towit, the 10th day of August. A. I).. 1917. in the District of Colum¬ 
bia, with force and arms, against the peace of the United States, and 
against the will :of plaintiff, assaulted plaintiff and then and there 
seized and laid-hold of him, the said plaintiff and then and there 


imprisoned him in the Washington Asylum and -fail, and kept him 
in prison there for a long space of time, to wit, the space of 
7 six days then next and thereafter ensuing, without any reason¬ 
able or probable cause whatever, but under and by color of 


two certain pretended orders of commitment, one from a certain 
B. X. Thorp, an alleged police otlicer of the Third Precinct, Wash¬ 
ington, District of Columbia, and the other from F. A. Sebring, 
Clerk of the Police Court of the District of Columbia; that said pie- 
tended order of commitment from said Thorp was in the following 
form: 


‘‘Aug. 10, 17. 

“To Washington Asylum Hospital: 

“The prisoner. Frank Langellotti. is charged with threats, also 
charged held for mental observation; the paper- are made out in 
Mr. Linn, Sanitary Officer's office. This man is held for Detective 
Office. 

“Kespectfullv, 

“B. X. THORP, 

#3 Police:' 

That- said pretended order of commitment from said Sebring was 
in the following form: 


“Case No. 214,715. 

“In the Police Court of the District of Columbia. 

Washington, D. C.. August 11, 1917. 
“To the Superintendent. Washington Asylum and Jail: 

“Receive into your custody the body of the following named pris¬ 
oner herewith sept by the Police Court of the said District, brought 
before said Court charged upon the oath of Joseph J. Arnaud with 
Threats Frank Langellotti—This man is in Washington Asylum 
Hospital for a further hearing. 

“(Signed) F. A. SEBRING, 

Clerk. Police Court, D. C.” 

But plaintiff says that both of the aforesaid orders of commitment 
were wholly null and void for that said pretended order from said 
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j 

j 

Thorp and said pretended order from said Sebring were based 

8 upon no valid warrant of arrest, but were alleged to be based 
upon a certain pretended warrant issued August 10J, 1917,under 

the hands and seals of the Justices of the Police Court of; the District 
of Columbia in cause in said Police Court entitled United States vs. 
Frank Langellotti, Xo. 214,715: but plaintiff says thjit said pre¬ 
tended warrant was wholly null and void inasmuch as it alleged 
that the plaintiff had on the 11th day of August, 1917, made per¬ 
sonal threats of violence against one Joseph J. Arnaud; j 
Secondlv. For that Louis F. Zinkhan bv his agents and servants 
at. the time and place and in the manner aforesaid,jimprisoned 
plaintiff', as aforesaid, and held him for mental observation in 
the psychopathic ward of the hospital of said Washington Asylum 
and Jail for the space of, to wit, six days, under and by color of 
said pretended orders of commitment above set forth; but plaintiff 
says that said orders of commitment were issued merely upon the 
basis of a certain joint affidavit of one Reuben Weinstejin and one 
Joseph J. Arnaud, dated and filed with the Sanitary Officer of the 
District of Columbia August 10, 1917, but plaintiff says that said 
orders of commitment were issued and plaintiff was so imprisoned 
and held for mental observation as aforesaid without the! certificates 
of two physicians stating plaintiff to be of unsound mind, and 
without an order of the Major and Superintendent of Police of the 
District of Columbia, as required by the statute in such; case made 
and provided; ' 

Wherefore and by reason of the premises and the 1 failure of 
Louis F. Zinkhan faithfully and efficiently to discharge' the duties 
of his said office, the said plaintiff was then and there greatly hurt, 
humiliated and put to great inconvenience, vexation and dis- 

9 grace; was obliged to incur much labor and difficulty and to 

expend a large sum of money, to wit, the sum of Five Hun¬ 
dred Dollars ($500) in obtaining his release from said unlawful im¬ 
prisonment; and was for a long space of time, to wit, fof the space 
of six days prevented and hindered from attending to and carrying 
on his necessary and lawful affairs and business, whereby he lost 
great gains and profits which otherwise he might and would have 
made, amounting to a large sum, to wit, One Hundred Dollars 
($100); and said plaintiff was also by reason of the premises greatly 
injured in his credit and reputation and in the estimation of his 
friends and neighbors: to the damage of said plaintiff in the sum 
of Five Thousand Dollars ($5,000); which defendant has refused 
and still refuses to pay to plaintiff though frequently re¬ 
quested so to do. and plaintiff therefore brings this suit and claims 
on account of said premises the sum of Five Thousand Dollars ($5,- 
000) together with the costs of this suit. i 

CHARLES V. IMLAY, j 
GEORGE W. OFFUTT, Jr., 

Attorneys for Plaintiff. 
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Pleas. 



1. The defendant. Fidelity and Deposit Company of Maryland, 
for a plea to the declaration herein, and to each count thereof, says 
that it is not indebted to the use plaintiff, as in said counts alleged. 

2. And for a further plea to said declaration, and to each count 
thereof, this defendant says that the use plaintiff ought not to have 
or maintain this action against said defendant, because the said 


Louis F. Zinkhan in the condition of the certain writing 
10 obligatory or bond, mentioned in said declaration, from the 
time of making said bond hitherto, hath well and faithfully 
observed, performed, fulfilled and kept all and singular the matters 
and things in the condition thereof mentioned and contained, 
which he, the said Louis F. Zinkhan. according to said condition, 
ought to have observed, performed, fulfilled and kept. 

3. And for a further plea to said declaration, and to each count 
thereof, this defendant says that the use plaintiff ought not to have 
or maintain this action against said defendant, because this defend¬ 


ant. says that the; said Louis F. Zinkhan. Superintendent of the 
Washington Asylum and .Tail, in and for the District of Columbia, 
in the condition of the said writing obligatory or bond mentioned, 
did, as such Superintendent aforesaid, faithfully and efficiently 
perform all of the duties of his said office, as provided bv law and 
the rules and regulations from time to time prescribed for the 
government of the icivil service of said District, and did well and truly 
pay over, disburse, and account for all moneys that have come into 
his hands, as the law and orders governing said service have re¬ 
quired: according to the force, form and effect of the condition afore¬ 
said. 


4. And for a further plea to said declaration, and to each count 
thereof, this defendant says that said Louis F. Zinkhan, is, and at 
and prior to the time of the matters in said declaration alleged, 
was Superintendent of the Washington Asylum and Jail, in and 
for the District of Columbia, and as such official, and pursuant to 
his legal duty as such official, received into his custody and detained 
therein, in the manner in said declaration complained of. the said 
plaintiff, under and by virtue of a certain order of eom- 
11 mitment. dated on the 10th dav of August. 1017. signed bv a 
Police Officer of the District of Columbia, legally authorized 
to make and sign said order, which was regular on its face, and which 
the defendant believed and still believes, and therefore alleges to 
have been a valid order of commitment. 


5. And for a further plea to said declaration, and to each count 
thereof, this defendant says that said Louis F. Zinkhan, is, and at 
and prior to the time of the matters in said declaration complained 
of, was, Superintendent of the Washington Asylum and Jail, in and 
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for the District of Columbia, an<l as such official, and pursuant to 
his legal duty in the premises, received into his custody, and de¬ 
tained therein, in the manner in said declaration complained of, the 
said plaintiff, under and by virtue of a certain order of commit¬ 
ment from the Police Court of the District of Columbia, dated Au¬ 
gust 11, 1917, which was regular on its face, and which this defend¬ 
ant then believed and still believes, and therefore alleges to have 
been a valid order of commitment. I 

6. And for a further plea to the second count of said declaration,* 
this defendant says that said Louis F. Zinkhan did not assault the 
plaintiff, and did not seize and lay hold of him, and did not im¬ 
prison him in the Washington Asylum and .Jail and! keep him 
therein, as in said second count alleged, under color or by virtue 
of the alleged order of commitment, dated August 10,1 1917, and 
declared to have been made by Ik N. Thorp, an alleged Police Officer 
of the 3rd Precinct. Washington, D. C., as in said second count 
alleged. 

12 7. And for a further plea to said declaration, and to each 

count thereof, this defendant says that the certain writing 
obligatory declared upon is not this defendant’s deed. 

P. H. MARSHALL, 
Attorney for Defendant. 

City of Baltimore, 

State of Maryland, ss: 

Charles R. Miller, being first, duly sworn, on oath says that he is 
one of the Vice Presidents of the Fidelity and Deposit Cbmpany of 
Maryland, above named defendant, and that the certain bond or 
writing obligatory in the declaration herein mentioned, and in each 
count thereof, is not said defendant’s deed, and defendant’s 7th plea 
herein is true in substance and in fact. 

CIIAS. R. MILLER. 

i 

! 

Subscribed and sworn to before me, this 28th dav pf August, 
A. D. 1918. i 

[seal.] WM. M. REINHARDT, 

Notary Public. 

I 

Commission expires May 3rd, 1920. 

Joinder of Issue. 

Filed September 4, 1918. j 

* * * * * sfc i a|c 

The plaintiff, the District of Columbia to the use ,of Frank 
Langellotti and Frank Langellolti in his own right, by his at¬ 
torneys, Charles V. Tmlav and George W. Offutt, Jr., joinslissue with 
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the defendant, the Fidelity and Deposit Company of Maryland, a 
Corporation, to the seven several pleas filed by said defendant 
13 to the declaration herein. 

CHARLES V. IMLAY, 

GEORGE W. OFFUTT, .1r., 

Attorneys for Plaintiff . 

Memorandum. 

November 5, 1919.—Verdict for defendant. 

Motion for Xetr Trial. 

Filed November 10. 1919. 

* * * * * * * 

Comes now Frank Langellotti, the use plaintiff in the above- 
entitled cause, and moves the Court to grant a new trial herein for 
the following reasons: 

1. That tlie Court erred in granting the motion of the defendant 
following the opening statement of counsel for the use plaintiff to 
direct a verdict for the defendant. 

2. That the Court erred in directing a verdict for the defendant. 

OFFUTT & IMLAY. 

By CHARLES V. IMLAY, 
Attorneys for the Use Plaintiff. 

i 

To Percy H. Marshall, attorney for defendant: 

Please take notice that we will call the above motion for a new 
trial to the attention of the Court on Friday. November 21st, 1919, 
at 10:00 A. M., or as soon thereafter as counsel can be heard. 

OFFUTT & IMLAY. 

By CHARLES V. IMLAY, 
Attorneys for the Use Plaintiff . 

4' a 

Service of a copy of the above-entitled motion acknowledged this 
8th dav of November. A. P.. 1010. 

P. H. MARSHALL. 

F. H. S., 

Attorney for the Defendant. 
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Supreme Court of the District, of Columbia! 


Fridav, November 21st. 1919. 

4/ / , / 

1 

I 

Session resumed pursuant to adjournment, Hon. Y\ L. Siddons, 
Justice presiding. 


Come now the parties hereto l>y their respective 'attorneys of 
record and thereupon plaintiffs motion for a new trial filed herein 
is argued and submitted to the Court, and being considered is over¬ 
ruled and judgment on verdict is ordered. Wherefore, it is con¬ 
sidered that the plaintiff take nothing by this action, jthat the de¬ 
fendant go hence without day be for nothing held and recover of 
the plaintiff its costs of defense to be taxed by the clerk and have 


execution thereof. 

From the foregoing judgment the plaintiff by his attorneys, in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
penalty of a bond for costs is hereby fixed in the sum ojf One Hun¬ 
dred Dollars ($100.00) with leave to deposit the sum ojf Fifty Dol¬ 
lars ($50.00) with the clerk in lieu thereof. 


Memoranda. 


I 

December 10, 1919.—$50 deposited in lieu of Appeal Bond. 
December 23, 1919.—Time to submit Bill of Exceptions extended 
to and including January 30, 1920. j 

i 

I 

15 Supreme Court of the District of Columbia .j 

i 

Wednesday, January 2$Jh, 1920. 

Session resumed pursuant to adjournment. lion. F. L. Siddons, 
Justice presiding. i 

i 

j 

^ 2 |( 2 |( | 

i 


Come now the parties hereto by their respective attorneys of rec¬ 
ord; whereupon, plaintiff’s attorneys submit to the Court; the bill of 
exceptions taken at the trial of this cause and pray that the same be 
signed and made of record nunc pro tunc which is hereby accord¬ 
ingly done. 

! 

Assignment of Errors. i 

Filed February 12, 1920. j 

I 

) 

* * sk * * * * 

1. The Court erred in granting the motion of defendaiit to direct 
a verdict in its favor after the opening statement of counsel for plain¬ 
tiff. i 
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2. The Court erred in directing a verdict in favor of the defend¬ 
ant. 

3. The Court erred in refusing the motion of plaintiff for a new 
trial, and in entering a judgment in favor of defendant. 

OI'TTTT & IMLAY. 

By CHARLES V. IMLAY, 

Attorney* for Plaintiff. 

Service of copv of above acknowledged this — dav of February, 
A. D., 1920. 

I P. II. MARSHALL, 

Attorney for Defendant. 

16 Designation of Record. 

Filed February 12. 1920. 

% 

JfC * )|C 3|C 5fC 

The Clerk will please prepare the transcript of record for appeal 

in the above-entitled cause, and include therein the following: 

1. Declaration of plaintiff. 

2. Pleas of defendant. 

3. Joinder of issue. 

4. Memorandum of verdict of jure. 

5. Motion for new trial. 

6. Memorandum of order overruling motion for new trial and 
entrv thereof. 

7. Memorandum of judgment. 

8. Memorandum of notation of appeal. 

9. Memorandum of deposit of Fifty dollars ($50.00) in lieu of 
bond. 

10. Memorandum of extension of time to submit bill of exceptions 
until January 30. 1920. 

11. Assignment of errors. 

12. This designation. 

OFFI'TT & IMLAY. 

T>v CHARLES V. IMLAY. 

ft. 

Attorneys for Plaintiff. 

Defendant concurs: 

P. II. MARSHALL. 
Attorney for Defendant. 

17 Supreme Court of the District of Columbia. 


United States of America. 

District of Columbia, ss: 

I, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 16, 
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both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 61487 at Law, wherein District 
of Columbia to the use of Frank Langellotti is Plaintiff and Fidelity 
and Deposit Company of Maryland, a Corporation is Defendant, as 
the same remains upon the iiles and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and aiiix 
the seal of said Court, at the City of Washington, in said District, 
this 27th dav of February, 1920. 

JOHN R. YOUNG, 

Clerk 

By W. E. WILLIAMS, 

Assistant Clerk . 

i 

j 

18 In the Supreme Court of the District of Columbia, Holding 

a Court of Law. 


Law. No. <>1487. 

i 

i 

District ok Columbia to the l*sc of Frank Langellotti, Plaintiff, 


Fidelity and Deposit Company ok Maryland, a Corporation, De¬ 
fendant. 

! 

Bill of Exception*. 

• | 

Be it remembered that the above-entitled cause came ion for trial 
before Mr. Justice Siddons and a jury on November 3, 1919, George 
W. Offutt, Jr., Esq., Charles V. Imlav, Esq., and William A. Read, 
Esq., appearing for the plaintiff and Percival H. Marshall, Esq., for 
the defendant. 

That it was stipulated in open Court between counsel; for the re¬ 
spective parties with the approval of the Court that all the affirmative 
matters stated in the pleas of defendant are taken as denied, and the 
plaintiff and defendant are at issue upon them, as if a replication) 
had been filed specifically traversing the same; and that certain ver¬ 
bal changes might be made in the recital of the bond in the declara¬ 
tion in the cause, which said changes were made thereafter. 

Thereupon Mr. Imlay on behalf of the plaintiff made an opening 
statement to the jury as follows: 

“We shall endeavor to show to you that this plaintiff, Frank 
Langellotti, was living in the District of Columbia in the year 1917, 
during the month of August, and in particular on the 10th and 11th 
of August; that he had been living here for some time, and had 
been employed as a mathematician and scientist in the Naval Obser¬ 
vatory, the Nautical Almanac Office of the Naval Observatory, where 
he had sustained always a very high reputation for efficiency 
19 in his work, and that furthermore he had sustained among 
his friends and acquaintances in the District of Columbia a 
very high reputation for his mental faculties and for his moral quali- 
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ties, as well as all other qualities that go to make up a man who is 
respected in the community. 

(That) “about midnight on the night of August 10. 1917. we 
shall eml-avor to show that Mr. Langellotti was taken to the Wash¬ 
ington Asylum and Jail, an institution existing in the District of 
Columbia for the reception of prisoners accused of crime, and also 
an institution which also has in it a department in which are con¬ 
fined for temporary observation persons who are charged with being 
of unsound mind."and at this either late hour or early hour of Au¬ 
gust 10. 1917. Mr. Langellotti was taken to that institution, and was 
lodged bv Mr. Zinkhan. through his employes and agents. 

“We shall endeavor to show that Mr. Langellotti was lodged not 
in the part in which prisoners accused of crime are ordinarily kept, 
but in that part of the institution in which those persons accused 
of insanity are ordinarily kept, and we shall endeavor to show that 
when Mr. Langellotti was taken there on that night, that the only 
authority or process that had been issued of any kind whatsoever 
was the pencil memorandum that was signed by the police officer 
of the 3rd Precinct, in which it was stated that this man required 
mental observation, and that the only authority or process that Mr. 
Zinkhan. the Superintendent of this institution, had at that time, 
was that pencil memorandum, which, under the instructions which 
we shall ask the Court to give you, it shall l>e our contention was 
insufficient: that Mr. Langellotti was then kept in that so-called psy¬ 
chopathic ward of the Washington Asylum and Jail, the part de¬ 
voted to the temporary detention of insane persons, and that he was 
there stripped of his clothing and placed along with a great many 
other mental defectives of one kind or another in overalls. 


20 and made to spend his time with them, during the course of 
that dav. the following Saturday, August 11th, Sundav. 
Monday. Tuesday. Wednesday and Tlmrsdav. 

% 7 to %• to 


“We shall endeavor to show that during that time there 


were 


times when Mr. Langellotti was carried through the streets back 
and forth between the Court and the Jail or the hospital of the jail, 
in the custody of the jailer. Mr. Zinkhan. and that he then obtained 
his release. 

“We shall endeavor to show that during that period there was no 
other process under which Mr. Zinkhan lawfully held Mr. Langel¬ 
lotti in his custody: that Mr. Langellotti during all of that time was 
held without »*-igPg.and without valid legal authority. 

“Now. with regard'v'vthe other defendant, the Fidelity and De¬ 
posit Company of Maryland, it shall be our attempt first to' show that 
the Fidelity and Deposit Company of Maryland is a surety company, 
a corporation doing business 5% the District of Columbia, and that it 
was the surety or bondsman cn^the defendant. Louis F. Zinkhan; 
that it, together with the defencmit. Louis F. Zinkhan, executed in 


Mr. Zinkhan of the duties that were reposed in him as the jailer, 
and that bond was to remain in full force and effect, as long as Louis 
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F. Zinklian should faithfully and efficiently perform all of the duties 
of his said office. 

“We shall endeavor to show that Mr. Louis F. Zinklian, by rea¬ 
son of having taken Mr. Langellotti into custody without any proper 
process or any valid warrant in law, did not faithfully and effi¬ 
ciently perform the duties of his office, and that therefore the condi¬ 
tion of the bond had been violated, and that Mr. Langellotti is en¬ 
titled to recover not only against Mr. Zinklian, but!, against his 
surety as well. 

21 “\Ve shall endeavor then to show vou that the result of 

V 

Mr. Langellotti's having been detained in the jjail without 
warrant of law throughout this period of time caused him to suffer 
the loss of considerable time from his work, and therefore the loss 
of his salary in that connection. i 

“We shall endeavor to show you that it caused hinji, moreover, 
considerable expense in the payment of court costs and i counsel fees 
in an endeavor to obtain his release, and that, above all, the most 
serious damage that it caused him was the loss that arose from the 
injury to his reputation, humiliation, and the injury to; his feelings 
by being confined in jail with insane patients over that period; and, 
of course, in this connection, we shall show that at the tune of these 
alleged happenings, Mr. Zinklian was Superintendent of the Wash¬ 
ington Asylum and Jail, and that all of these things;of which I 
have spoken he did in his official capacity. 

“We shall further show that, being in his official capacity, under 
the instructions that we shall ask the Court to give, there was such 
a violation of the condition of the bond that will make the surety 
itself liable under the circumstances." 

That thereupon counsel for said defendant moved the Court that 
the jury be directed to render a verdict in favor of the! defendant, 
the Fidelity and Deposit Company of Maryland, a Corporation. 
That after argument by counsel and submission of authorities, said 
motion was granted. To the granting of said motion, counsel for 
plaintiff duly noted an exception which was saved by the Court. 

That thereupon a trial was had of the case of District of Columbia 
to the use of Frank Langellotti and Frank Langellotti in his own 
right, plaintiff, vs. Louis F. Zinklian, At Law No. 61488, at the 
conclusion of which in instructing the jury in the latter case, the 
Court instructed the jury in this case which had been con- 

22 solidated with it for trial to find a verdict in favor of said 
defendant, the Fidelity and Deposit Company of I Maryland, 

a corporation, to which counsel for plaintiff duly excepted and that 
said exception was saved for plaintiff. * j 

The jury thereupon retired to consider of their verdict and there¬ 
after found a verdict in favor of the defendant and judgment was 
thereafter entered upon said verdict. 

That thereafter counsel for plaintiff duly made a motion for a 
new trial, alleging that said verdict was contrary to law; that a hear¬ 
ing was had upon said motion before said Justice on November 21, 
1919, when said motion for a new trial was refused and; judgment 
was entered upon said verdict as aforesaid. 


I 
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And the plaintiff prays the Court to sign this, its bill of excep¬ 
tions. this 28th dav of January. A. D. 1020, as of the dav of the ver- 
diet, and further prays the Court to order that this bill of exceptions 
may be made a part of the Record in this cause, which is accordingly 
done this 28th dav of January. A. D. 1920. 

* * F. L. SIDDONS, 

Justice. 


We consent to the settling of this bill of exceptions. 

I OFFUTT & IMLAY. 

By CHARLES V. IMLAY, 

Attorneys for Plaintiff. 
P. H. MARSHALL, 

Attorney for Defendant. 


[Endorsed:] Law, No. 61487. District of Columbia to the use of 
Frank Langellotti, plaintiff, vs. Fidelity and Deposit Company of 
Maryland, a corporation, defendant. Bill of Exceptions. Law 
offices of George \V. Offutt. Jr.. Charles V. Imlav, Kellogg Bldg., 
1416 F St.. Washington. D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2370. District of, Columbia to the use of Frank Langellotti, appel¬ 
lant. vs. Fidelity and Deposit Company of Maryland, a corporation. 
Court of Appeals, District of Columbia. Filed Mar. 1. 1920. Henry 
W. Hodges. Clerk. 
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OCTOBER TERM, 1920. 


No. 3370. 


DISTRICT OF COLUMBIA to the Use of FRANK 
LANGELLOTTI, Appellant, | 

i 

vs. 

\ 

FIDELITY AND DEPOSIT COMPANY OF MARY¬ 
LAND, a Corporation, Appellee. 

' 7 i 


BRIEF FOR APPELLANT. 


Statement of Facts. 

j 

This case arises upon the granting by the court of an oral 
motion by counsel for defendant, at the trial for an in¬ 
structed verdict, following the opening statement of counsel 
for plaintiff to the jury. The action was upon the official 
bond of Louis F. Zinkhan and was tried together 1 with 
another and distinct action against Louis F. Zinkhan him¬ 
self as principal upon the bond. j 

The facts as shown in the opening statement of counsel 
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(Iv. ]). 13 et seq.). as further set forth in the pleadings in 
the record, show that Frank Langellotti, the plaintiff, had, 
prior to the year 1017. been employed as a scientist in the 
Naval Observatory in Washington, District of Columbia, 
and had sustained an excellent reputation for his moral and 
intellectual character; that about midnight on the night of 
August 10. 1017, he was arrested and taken to the Washing¬ 
ton Asylum and Jail, where he was received late upon the 
night of August 10. 1017, or early in the morning of August 
11. 1017. at that institution which was then under the charge 
of said Zinkhan. Counsel further offered to prove that at the 
time he was taken in he was taken into that part of the in¬ 
stitution in which those persons accused of insanity are ordi¬ 
narily kept, and that the only authority upon which said 
Zinkhan acted was a pencil memorandum set forth in the 
declaration (R., p. 6); that he was thereafter compelled to 
remain there until Thursday, August 16, 1017, at which time 
he was released; and counsel also further offered to prove 
that, during that time, he was held without any authority 
other than the pencil memorandum mentioned. In the 
opening statement it was further set forth that the defendant 
was the surety upon the official bond set forth verbatim in 
the declaration (R., p. 2), and that said bond was in full 
force and effect, and that in and by its terms it gave to this 
plaintiff the right to sue in the name of the District of Colum¬ 
bia to the use of the plaintiff for the aforesaid violations of 
the official duties of said Louis F. Zinkhan. This bond was 
the bond required by act of Congress approved March 2. 1911. 
66 Stat.. 1906. 

I. ACTION LIES AGAINST PRINCIPAL ON BOND. 

A. Pencil Memorandum No Process. 

The opening statement to the jury by counsel for plaintiff 
shows that when plaintiff was taken to the Washington Asy- 
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lum and Jail on the night of August 10, 1917, that the only- 
authority that Superintendent Zinkhan had was a pencil 
memorandum of a police officer (R., p. 24). The facts 
stated in the declaration show (R. } p. 6) that this amounted 
merely to a note addressed to the Washington Asylum Hos¬ 
pital. stating that the prisoner Langellotti was charged with 
threats, and also held for mentarobservation (R., p. 6). 

I 

i 

j 

a. As an Authority for Detention for Threats This Memo¬ 
randum Had No Value. I 

I 

i 

“The general rule is that an officer to justify an ar¬ 
rest or other detention, must show that the acts were 
done in the lawful execution of process issued from a 
court or magistrate having jurisdiction, or at least 
having apparent jurisdiction, to issue it, and that no 
irregularity or illegality was apparent on the face of 
the process.” 

11 R. C. L., 795. 

I 

The definition of commitment or warrant of commitment 
as given in 12 C. J., 149, 150, is: | 

| 

“A warrant, order, or process by which a court or 
magistrate directs a ministerial officer to take a person 
to prison or detain him there; the warrant or j mitti¬ 
mus by which a court or magistrate directs an officer 
to take a person to prison,” etc. 

It cannot be contended that the jailer, Zinkhan, could im¬ 
prison Langellotti without any process. The memorandum 
is not process, not conforming in any respect to the requisites 
mentioned. The alleged process being void on its face, Zink¬ 
han is liable for acting upon it: 

I 

| 

“The rule is well established that process void on 
its face does not justify an officer in executing itl” 

24 R. C. L., 991. j 

* i 



b. As Authority for Detention for Mental Observation, it 

IFas Insufficient . 

The act of April 27. 1904, 33 Stat., 316, prescribes the 
method by which one accused of insanity can be appre¬ 
hended and ihcarcerated. The first section of that act re¬ 
lates to the authority of a policeman to arrest without warrant 
any person of unsound mind found in any street, avenue, or 
alley. The record discloses no such state of facts. Any pos¬ 
sible justification must come from section 2, which reads as 
follows: 


“Sec. 2. That the major and superintendent of said 
Metropolitan Police is hereby authorized to order the 
apprehension and detention, without warrant, of any 
indigent person alleged to be insane or of unsound 
mind or any alleged insane person of homicidal or 
otherwise dangerous tendencies found elsewhere in 
the District of Columbia than in the places mentioned 
in section one hereof whenever two or more responsi¬ 
ble residents of the District of Columbia shall make 
and file affidavits with said major and superintendent 
of the Metropolitan Police setting forth that they be¬ 
lieve the person therein named to be insane or of un¬ 
sound mind, the length of time they have known such 
person; that they believe such person to be incapable 
of managing his or her own affairs, and that such 
person is not fit to he at large or to go unrestrained, 
and if such person is permitted to remain at liberty 
in the District of Columbia the rights of persons and 
of property will be jeopardized or the preservation of 
public peace imperiled and the commission of crime 
rendered probable, and that such person is a fit sub¬ 
ject for treatment on account of his or her mental 
condition: Provided, however. That before the major 
- and superintendent of the said Metropolitan Police 
shall order the apprehension and detention of any 
person upon the affidavits of the aforesaid residents 
or in case of arrest as provided in section one, he shall, 
in addition thereto, require the certificate of at least 
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two physicians who shall certify that they have ex¬ 
amined the person alleged to be insane or of Unsound 
mind, and that such person should not be allowed to 
remain at liberty and go unrestrained, and that such 
person is a fit subject for treatment on accounlt of his 
or her mental condition.” 


This section indicates that for the legal detention; of one 
accused of insanity there shall be three preliminaries;: • 

1. The affidavit of two responsible citizens to the effect that 
plaintiff is believed to be of unsound mind and is indigent. 

i 

2. The certificates of two physicians, qualified as set forth 
in the statute, to the effect that plaintiff is of unsound mind. 


3. An order of the major and superintendent of! police 
ordering the apprehension of the person accused of injsanity. 

The opening statement of counsel shows that there had 
been nothing but the pencil memorandum, although counsel 
is prepared to concede that there was the first requirement of 
an affidavit. It is respectfully submitted that the absence 
of the order of the major and superintendent of police and 
the certificates of the physicians rendered the incarceration 
of the plaintiff on the ground of insanity illegal. 

I 

i 

i 

B. Subsequent Order of Commitment No Justification. 


The declaration alleges that upon the following dgy an 
order of commitment was sent by the clerk of the Police!Court 
of the District of Columbia to Zinkhan, with directions to 
hold the plaintiff on a charge of threats (R., p. 6). jEven 



there was a period of time, from the night of August 10th to 
the following day, when Zinkhan acted without any process 
whatsoever. 





For the purpose of this case, then, it is submitted that suffi¬ 
cient liability is shown to make out a case against Zinkhan 
and therefore to make relevant the question of the liability 
of his surety. The allegations of the pleadings and the 
opening statement of counsel, however, show further default 
on the part of Zinkhan. The court is respectfully asked to 
note that the case against Zinkhan, viz.. Frank Langellotti, 
in his own right, vs. Louis F. Zinkhan, Law, No. 61488, was 
submitted to tile jury (II.. p. 15), and to take judicial notice 
of any appeal in this court raising the question of Zinkhan’s 
liability. 

Without attempting to cover exhaustively the question of 
Zinkhan’s liability further than the ground already covered, 
it is respectfully submitted that, under the pleadings and the 
opening statement of counsel, plaintiff, had the case pro¬ 
ceeded to trial, might have shown: 

1. That the order of commitment of August 11, 1917, was 
invalid, as it does not purport to be issued bv a court of com¬ 
petent jurisdiction (R., p. 6). 

2. That it was invalid for the further reason that it was 
based upon a warrant void on its face. 

3. That in any event it only authorized an imprisonment 
on the charge of threats and did not authorize an imprison¬ 
ment on a charge of insanity. 

The pleadings and the opening statement of counsel (R., 
p. 14) indicate that Langellotti was not kept as a prisoner on 
the charge of threats, but as a person accused of insanity. 
Whatever, then, may have been Zinkhan's justification for 
holding Langellotti on a charge of threats, it is submitted 
that he could not hold him on a charge of insanity. The 
record shows, both in the pleadings and the outline of the 
evidence to the jury, that at no time was there a compliance 
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with the requirements of the act of April 28, 1904, as out¬ 
lined above. 

To an action for false imprisonment based upon a certain 
alleged offense proof of plaintifTs conviction of an offense 
different from that recited in the commitment is no defense. 

Royers vs. Jones t 2 Barn. & Cress., 409. 


I 

A commitment, therefore, for threats which might justify 
tlie jailer in placing the plaintiff in the jail with others 
accused of crime would not justify placing him with njental 
defectives under the repulsive conditions which plaintiiff in 
his opening statement offered to prove (R., p. 14). 

It is, however, submitted that if any doubt exists as to a 
right of action in favor of plaintiff against Zinkhari, the 
principal on the bond, the same should be resolved in favor 
of plaintiff, as this present appeal is only upon a case against 
the surety company, the trial having proceeded against Zink- 
han and having been submitted to the jury (R., p. 15 ){ In 
fact, while appellant, out of caution, has outlined in brief 
the case against the principal, it is submitted that the court 
should decide this appeal without reference to that question, 
inasmuch as the effect of a reversal of the judgment below 
in this case would be merely to grant plaintiff a trjal as 
against the surety, in which trial the defendant might avail 
itself of any matter of defense as against Zinkhan to defeat 
this action against it. The defendant might further avail 
itself in the court below of any final determination of any 
appeal prosecuted on behalf of Zinkhan in the case against 
him (R., p. 15) on appeal or otherwise. 


11. ACTION AGAINST PRINCIPAL LIES ALSO 

AGAINST SURETY. 

Assuming that there is an action against Louis F. Zink¬ 
han for false imprisonment, it is respectfully submitted that 
the defendant, the bonding company, would be liable with 
him upon his official bond. 
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In the ease of South et at. vs. State of Maryland to the use 
of Pottle (1856). 18 Howard, 306, South, the sheriff of 
Washington County. Maryland, failed to heed Pottle's re¬ 
quest for protection from a mob demanding a ransom. Upon 
this alleged breach of duty on the part of the sheriff, Pottle 
brought his action in the name of the State of Maryland. 
The bond here ran to the State, its language (ibid., p. 401) 
resembling the language in the bond set forth in this case 
( R.. ]>. 2), to wit: 

“The sheriff did not well and truly execute and 
perform the duties required of him by the laws of said 


In considering whether or not Pottle could maintain his 
action upon the bond, the court distinguished between the 
public duties of the sheriff and his ministerial duties, saying 
that an action could not be maintained for the first class of 
cases, but might be for the second. The court says: 

"To entitle a citizen to sue on this bond, to his own 
use, he must show such a default as would entitle him 
to recover against the sheriff in an action on the case.” 

The decision does not rest upon any necessity of consent 
by the State, nor does it appear that there was any statute per¬ 
mitting the bringing of such an action. 

The enumeration of the duties of the sheriff (ibid., p. 402) 
shows that one duty was that of a jailer; so that Zinkhan 
being the jailer of the District of Columbia comes within the 
reasoning of any ease applicable to the sheriff of a county. 

The resemblance of the ease cited above to other cases, in 
which the sheriff or jailer's bondsmen have been held liable, 
is shown in the ease of District of Columbia to the use of 
Young vs. Ball. 22 App. D. C., 543. Here the plumbing 
inspector had to file, under the regulations of the Commis¬ 
sioners. a bond conditioned for the faithful performance of 
the duties of his office and for the benefit of all persons who 
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may be aggrieved by his acts of neglect. The use plaintiff 
was here permitted to recover, and the general reasoning of 
the case applies strongly to the case here in question. - It is 
true that the regulation of the Commissioners requiring the 
bond makes it one for the benefit of all persons who may bfe 
aggrieved by his acts of neglect, and that the court notes 
this fact as a consent in advance for aggrieved persons to 
sue thereon, but it is respectfully submitted that there is 
nothing in the opinion of the court which negatives the right 
of the said plaintiff to sue in the absence of such consent. 
The bond there in suit was very similar to that in the instant 
case. 

This court there says (ibid., p. 554): j 

I 

“Under this regulation it seems to us very plain 
that the official bond required of the inspector, al¬ 
though executed to the District of Columbia as obligeje, 
was intended, not alone for the protection of the Dis¬ 
trict- as a municipality, but likewise and perhaps moire 
generally and more frequently, for the protection of 
individuals who would have to deal with property on 
the faith of the due performance of his duty by the 
inspector, or who should suffer damage from his 
neglect or failure to perform such duty * * j*. 

We see no distinction in principle between the in¬ 
spector’s bond in this case and a sheriff’s bond, which, 
although given to the State, is liable to be put in suit 
in the name of the State to the use of any person ag¬ 
grieved by his malfeasance or non-feasance of his offi¬ 
cial duty.” | 

I 

! 

I 

In the case of the United States to the use of Tucker and 
Sherman vs. Nine, 1879, 8 Mac. A., 27, the use plaintiff! is 
permitted to recover against the constable and his sureties for 
wrongful levy upon property of a third person. The bond 
in the above case was to the United States, but it is to be noted 
that the right to sue thereon was not founded upon any spe¬ 
cial statute. j 
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The right to sue upon the official bonds of sheriffs or jailers 
has been denied in the past in those cases where the breach 
of duty alleged was said to consist of an act done by color of 
the office, and not an act done by virtue of the office. Upon 
this doctrine many cases in the past have tended to refuse 
relief against the surety, but more recent cases, not only 
local but general, have permitted a recovery. 

In State of Indiana ex rel. Tyler vs. Gov in et al. (1899), 
94 Fed., 4S, it is held that the sheriff and a surety are both 
liable for neglect in failing to resist a mob and aiding a mob 
which put to death a prisoner. Here the language of the 
bond was substantially the same as that in the case before the 
court, and the sheriff was acting in his capacity as jailer. 
No consent of the State was obtained. 

In Ex parte Jen bins, 25 Tnd. App.. 532, the widow of a 
deceased prisoner was held entitled to sue the sheriff on his 
bond when lie has negligently permitted the deceased to be 
taken from jail and put to death. No consent of the State 
was obtained. 

In Kierstcd vs. State, use of Costello, 1 («. and J.. 231. 
actions were permitted on bonds to the use of the State for 
the appearance of insolvents, even though no express au¬ 
thority is given by law to take them. 

The whole trend of modern authority is away from the 

idea that the surety of the officer is liable in the one case and 

not in the other or that the consent of the State is necessarv 

• 

to the action. For example, in 11 II. C. L., 817, it is said: 

“If a sheriff or other officer has given an official 
bond for the lawful performance of the duties of his 
office, he and his sureties may be compelled by a suit 
on the bond to pay the damages suffered from a false 
imprisonment.” 

In support of this position reference is made to the recent 
case of State vs. McDaniel, 78 Miss., 1; 50 L. R. A., 118, in 
which the sureties of a mayor are held liable upon his bond 
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where he procured the arrest of the plaintiff without the 
requisite affidavit. 

The appellee will doubtless rely on the case of The Cor¬ 
poration of Washington for the use of McCue et al. vs. Moses 
Young, 10 Wheaton. 406 (1825), where a right of Action 
was denied to certain successful contestants to sue the surety 
on the official bond of the proprietor of a lottery to the city 
of Washington. j 

It is urged, in the first place, that the result of that case 
was not to order a judgment in favor of the surety, but a dis¬ 
missal, so that the obligee, the City of Washington, might 
not be barred from a subsequent suit. The court says (ibid., 
p. 410): j 

“But if they (the use plaintiffs) have without au¬ 
thority. put this bond in suit, the proper course; is to 
turn them out of court, not to render a judgrpent, 
which may bar any further suit brought by the plain¬ 
tiffs, whose names have been improperly used.” j 

But the above reasoning shows very clearly, and it appears 
certain from the language previously used tty the Court, 
that not only does this case hinge upon the question whether 
or not the consent of the city was necessary for action on the 
bond, but whether or not the bond was for the benefit of the 
use plaintiffs. 

The court says (ibid., p. 408): ! 

“They (the use plaintiffs) had undoubtedly a right 
to apply to the corporation to direct the suit, and the 
corporation could not consistently with their duty, 
have refused such application, if the purpose of the 
bond was to secure the fortunate adventurers in, the 
lottery, not to protect the corporation itself. But 
the propriety of bringing such suit was a subject 
on which the obligees themselves had a right to 
judge.” j 

j 

The reasoning of the case in other places shows the doubt 
in the mind of the court whether or not the bond was in- 
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tended for the benefit of private individuals, which is not 
the ease here; for here the facts come within the later case 
of South et al. vs. State of Maryland, etc . (supra), where 
the bond being for the benefit of the use plaintiff he was 
allowed to sue without the consent of the State. 

The latest eases upon the liability of sureties tend to fol¬ 
low the decision in the South ease and the general view 
of the liability on sheriffs' bonds as set forth in the decision 


of this court. 1). (\ to the use of Young vs. Ball (supra). 
showing an enlarged view of the liability of sureties on offi¬ 
cial bonds. The eases tend to enlarge the meaning of acts 
done by virtue of the office. 

:> A. L. K., 11)23, Note. 


Among the eases cited in the note mentioned is State ex 
rel . Brennan rs. Dierker (1903), 101 Mo. App., 03(3. where 
it is said: 


“A distinction which formerly enjoyed a wider 
vogue than it does now is taken between the acts of 
a sheriff, or other executive officer, done by virtue of 
his office, or rtrtute officii, and acts done under color 
of his office, or colore officii; and there have been 
many decisions that the officer's sureties are respon¬ 
sible for acts of the first sort when they are illegal, 
but not for those of the second sort. This distinction 
is subtle, and. having proved barren of wholesome re¬ 
sults. in recent well-considered judgments, it has given 
place to the rule that illegal acts done only colore 
officii lay the bondsmen liable if the illegality con¬ 
sists in an abuse of authority, instead of an outright 
usurpation. * * * 

“\\ hcther this doctrine is more tangible than the 
other, or more likely to work satisfactorily, remains 
to be seen: and it may well be doubted whether an 
official's sureties ought not to answer for any of his 
misconduct under color of office, unless it is apparent 
he made a pretext of his authority to gratify personal 
malice or accomplish a personal end.” 
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Numerous other cases recently decided are referred to in 
the note cited at page 1624, in which the same'enlarged 
liability of sureties is laid down, viz: 

Mitchell vs. Malone (1886), 77 Ga., 301. ; 

Hiter vs. Xeatherla (1913) (Texas), 157 S. |W.. 439. 
Gomez vs. Scant an (1909). 155 Cal., 528. I 
< lancet/ vs. Ken-worthy (1887), 74 la., 740, and 
others. ! 


Among the others is Lee vs. ('karmic;/ (1910), 20 N. IX, 
570; 33 L. R. A. (N. S.), 275, where the court goes so far 
as to say (p. 279): 


“The almost uniform current of the later cases, 
however, regards wrongful acts of a public officer 
colore officii as official acts for which the sureties upon 
his bond are liable. Such is the holding of the courts 
of last resort of Pennsylvania, Maine, Massachusetts, 
Ohio, Virginia, Kentucky, Missouri, Iowa, Nebraska, 
Texas, California, Minnesota, Illinois, and of ithe Su¬ 
preme Court of the United States.” i 


CONCLUSION. 

i 

i 

It is therefore submitted that what the use plaintiff offered 
to prove raised questions which should have been submitted 
to the jury upon the liability of the principal upon the bond 
sued upon; that under the weight of authority the liability 
of the surety upon the bond would be coextensive with that 
of the principal would not be dependent upon the consent of 
the District of Columbia, and that the case should have gone 
to the jury as to the surety defendant also. 

Respectfully submitted, 

CHARLES V. IMLAY, 1 
GEORGE W. OFFUTT, Jr., ! 

Attorneys for Appellant. 


i 


i 


(1869) 





cou*t or . 





ffimirt of Appeals of tlye 
Sfstrirt of Columbia 

April Term 1920 

No. 3370 


DISTRICT OF COLUMBIA TO THE USE OF 
FRANK LANGELLOTTI. 

Appellant , 

VS. 

FIDILITY AND DEPOSIT COMPANY OF MARYLAND, 

a corporation. 

Appellee. 


BRIEF FOR APPELLANT. 


Bell, Marshall & Rice, 

Attorneys for Appellee. 


TEMPLE PUBLISHING CO.. 460 LOUISIANA AVENUE 









IN THE 


(Court of Appeals of the 
Sisirirt of (Culumbta ! 

i 

i 

April Term 1920 

i 

| 

No. 3370 ! 


DISTRICT OF COLUMBIA TO THE USE! OF 
FRANK LANGELLOTTI, 

Appellant, 

VS. 

FIDILITY AND DEPOSIT COMPANY OF MARYLAND, 

a corporation. 

Appellee . 


BRIEF FOR APPELWWWF. 


STATEMENT OF FACTS. j 

i 
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The statement of facts contained in the brief: on be¬ 
half of appellant should be supplemented by reference 
to the record in the case of Louis F. Zinkhan, appellant, 
vs. District of Columbia, to the use of Frank Langel- 
lotti and Frank Langellotti in his own right, being No. 
3451 in this Court, which is the case that was tried to¬ 
gether with the case at bar, as pointed out in page one 
of appellant’s brief. 

| 
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The records in these cases disclose that suit was filed 
against appellee herein, as surety upon the bond of said 
Zinkhan, for an alleged 1 reach of the condition of that 
lxrnd. and that in the companion case referred to, suit 
was fled against Zinkhan, and in the latter case, the 
fr.-t two counts of the declaration are identical with the 
two counts of the declaration in the case at bar. In the 
suit against Zinkhan, the declaration contains a third 
count, in which the defendant in that action is charged 
with false imprisonment of plaintiff, said third count not 
being upon the bond, but seeking a recovery for the 
alleged tortious imprisonment. Xo. T! i’O R 1-5: Xo. 
.‘54 51 R 1-8. 

It further appears from the record in case Xo. -‘5451 
t pp. if 42 ) that these cases were consolidated and tried 
together in the Court below, and that in the case against 
Zinkhan, the jury returned a verdict for the defendant 
upon the first two counts of the declaration, being the 
counts upon the l>ond. and returned a verdict against 
him. upon the third count, for false imprisonment, in the 
sum of One Thousand ( 1,000) Dollars. 

Appellant in this case, who is appellee in case Xo. 
•■>451. did not appeal front the verdict and judgment 
thereupon in favor of the principal (Zinkhan) upon the 
ltond for the alleged breach of which this suit was 
brought against appellee, so that there is presented here, 
the situation of a verdict and judgment in favor of the 
principal for the same cause of action set up against 
the surety in the case at bar. 

ARGUMENT. 

Counsel for appellee submit the following proposi¬ 
tions : 

1. Appellant had no right of action upon the bond 
sued upon. 


I 


Appellant had no right to institute suit upon said 
bond, without first obtaining the consent of the District 
of Columbia. i 


.> mm 
*>. 


The tacts charged in the declarations in the two 
cases, and established by the evidence, show I no legal 
liability upon the bond, either by the principal jZinkhan, 
or his surety, this appellee. 

4. There can be no recovery against a surety upon an 
obligation, upon which his principal has been adjudged 
rot to be liable, and the verdict and judgment jin favor 
of Zinkhan in case Xo. 34f>l, conclusively determine the 
non-liability of appellee upon the bond sued upon, and 
therefore disposes of the matters involved in this ap¬ 
peal. adversely to the appellant. 


Point One. By Act of Congress approved ^larch .*5. 
11*01 (31 Stat. PITS) provision is made for the appoint¬ 
ment of a warden of the District Jail, who is Required. 
l>et*ore entering upon his office, to execute to the United 
States, a lxmd for the faithful performance ofi his du¬ 
ties. By Section 4S1 of the D. C. Code, it is provided 
that whenever a lxmd is executed to the United States, 
by any fiduciary or public officer, conditioned j for the 
performance of certain duties, in the performance of 
which private persons are interested, any such | person, 
aggrieved by a breach of such condition, shall! lie en¬ 
titled to maintain an action thereon in his own name 
against the obligor and his sureties, to recover damages 
for the injury suffered by him in consequence bf such 
breach. 


By Act of March 2, 11)11 (3(1 Stat. 1003) the office 
of warden of the jail is abolished, and there is j created 
the office of Superintendent of the Washington Asylum 
and Jail, to be appointed by the Commissioners of the 
District of Columbia, and said Superintendent i of the 


i 

i 
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Wa>hington Asylum and Jail, i< required to give bond 
to the District of Columbia, for the faithful perform¬ 
ance of the duties of his office, in the |>enal sum of Five 
Thousand (">000) Dollars. 

The Act last referred to does not contain any pro¬ 
vision allowing suits by private persons ujx)n the bond 
of the Superintendent of the Washington Asylum and 
Jail, which 1x>nd runs to the District of Columbia, and 
is subsequent to the enactment of Section 4 ; ! of the 
I). C. Code, permitting such suits upon lxmds executed 
to the United States, which Section is contained in the 
Act of Congress approved March .*5. 1001 <:?1 Stat., 
12 « 5 ). 

The fact cannot l>e disregarded that Congress, in prior 
legislation, made the Warden of the Jail a United States 
Officer, and provided that the bond to be given by him 
to the United States, might l>e put in suit by private in¬ 
dividuals: but when, in 1011. the office of W arden of 
the Jail was abolished, and the head of the Washington 
Asylum and Jail was made an official of the District of 
Columbia, and required to give l>ond to the District for 
the faithful discharge of his duties, no such privilege 
was accorded to private persons as had been conferred 
upon them by express Act of Congress concerning the 
right to sue upon the lx>nd of the Warden, the latter 
Act containing no provision authorizing a suit by in¬ 
dividuals upon the bond required to be given to the 
District of Columbia. 

Certainly Congress considered it necessary to enact the 
legislation conferring the right to sue upon the lx>nd of 
a United States Officer, by private persons: otherwise 
this legislation was meaningless. In Penn Iron Co. vs. 
Trigg Co.. 10<’» Ya. 557, the Court said (p. 559 4: 
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‘‘The numerous statutes, both State and Federal, au¬ 
thorizing suits of this character by parties interested, 
would seem to furnish conclusive evidence of their ne¬ 
cessity : otherwise the lawmakers have been engaged in 
a very idle ceremony." 

An examination of the lx>nd in suit, as set out in the 
declaration, shows that it was for the protection |of the 
District Ciovernment, and if individuals were at liberty 
to sue upon this bond, the District might be seriously 
prejudiced. For example, if the Superintendent of the 
Washington Asylum and Jail, through neglect of duty, 
permitted the escape of prisoners, the District might be 
put to great expense, in retaking these escaped prisoners, 
but might find that it had no remedy upon the bond, be¬ 
cause the same had been exhausted, by judgments olv 
tained thereon by private individuals. 

Further, there is no principal of law, more firmly es¬ 
tablished. than that the obligation of a surety must be 
construed strictisma juris, and the l)ond in suit contains 
nothing which would indicate to the surety that it was 
assuming a liability such as the one sought to be enforced 
against it in the case at bar. Meecham on Public Offi¬ 
cers'. par. 282. U. S. vs. Boyd. 14 Sup. Ct. Decisions 
(1 a Peters, 68) at page 70. 

In connection with the aforegoing, it certainly jis ex¬ 
ceedingly significant that when Congress amended the 
provisions of law concerning the appointment of a Jailer 
for the District of Columbia, and changed that official 
from a United States Officer to a District Officer, it 
omitted from this legislation, any privilege to su6 upon 
the bond, by private persons, which it required j to be 
given for the protection of the District Government; and 
it is also significant that Congress regarded it as neces¬ 
sary to enact special legislation in order that individuals 







might maintain suits upon the official tonds of officers 
of the i nitcd States. 

Attention is also asked to the radical difference be¬ 
tween those bonds required of public officers, whose du¬ 
ties involve the taking into their possession of the prop¬ 
erty of individuals, such as U. S. Marshals. Clerks of 
Courts (who receive deposits into the registry of the 
Court), Federal Disbursing Officers, and the like, and 
the bond involved in this action, which is a fidelity bond, 
pure and simple, required by Act of Congress for the 
protection of the District Government. W hen the Surety 
Company was asked to execute the bond in suit, an ex¬ 
amination of the law under which this tond was required 
could not have indicated the possibility of such a liabil¬ 
ity as is sought to be enforced against appellee. 

Points Two and Three. The Supreme Court of the 
United States, in a case on all fours with the case at 
bar, decided that no suit could l)e instituted upon such 
a bond, without first obtaining the consent of the munici¬ 
pality. In the case of the corporation of Washington, 
to the use of M'Cue, et al.. vs. Young, 6th Sup. Ct. De¬ 
cisions the defendant was the manager of a lottery, 
drawn in pursuance of an ordinance of the corporation 
of Washington, and gave his tond to the corporation, in 
the penalty of Ten Thousand (10,000) Dollars, condi¬ 
tioned “truly and impartially to execute the duty and au¬ 
thority vested in him by the ordinance." Suit upon this 
bond was instituted 'by the purchasers of a winning 
ticket, without the consent of the corporation of Wash¬ 
ington. The opinion was delivered by Chief Justice 
Marshall, who said: “If the proprietors of one prize 
ticket had an interest in this tend, the proprietors of 
every other prize ticket had the same interest: and it 
could not be in the power of the first told adventurer 



\ I 

i 

I % 

I 

I 

who should seize and sue upon it, to appropriate it to his 

i 

own use, and to force the obligees to appear in Court 
as plaintiffs against their own will. No person who is 
not the proprietor of an obligation can have a legal right 
to put it in suit, unless such right be given by tjhe legis¬ 
lature: and no person can be authorized to use the name 
of another, without his assent given in fact or iby legal 
intendment. * * * * 


"The proprietors of the ticket No. 1,037, havje shown 
no right to sue on this lxmd. Their remedy isj directly 
against Gideon Davis; and, in the event of his insolv¬ 
ency. it may lx? against the managers. But, if they have, 
without authority, put this bond in suit, the proper cause 
is to turn them out of Court, not to render a judgment 
which may bar any future suit brought by the plaintiffs, 
whose names have l)een improperly used." 


The same point was likewise determined in M’Cue vs. 

the Corporation of Washington, 3rd Cranch. CC., 030. 

| 

In Hendrick vs. Lindsay, 03 U. S., 143, the Court 

I 

I 

held that a party may maintain an action on a promise 
made to another, for the benefit of the party suing, pro¬ 
vided, that the promise is not contained in a sealed in¬ 
strument. 


In Peake vs. U. S., 10th App. D. C. 415, this Court 
at page 4IS. clearly indicates its views that a bond, not 
executed pursuant to a statute authorizing suit thereon 
by persons other than the obligee, cannot be put , in suit 
at the instance of such persons. 

In Alexander vs. Ison et al., 107 Ga., 745, it was held 
that there could lte no suit by a citizen on the bond re¬ 


quired to be given by a police chief. See also 


i 
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W hite vs. Dan Wilkins ct al.. 24th Me., 2iM); State ex 
r<d.. Bailey, Oruv.ay and Company vs. P. L. Xicliol. ct 
al., 7 •>th Tenm., <>f>?; Commonwealth vs. Crowell Hatch, 

Mass., ISM; U. S. Fidelity & Guaranty Co. vs. Crit¬ 
tenden et al., i:Jl S\V„ 2.‘>2: Haff.ier s Devisees vs. 
i )ickson s 1 leirs, 2nd Harris & J., 41. 

The case o£ Clinton vs. Nelson, 2 Utah, 2S4, contains 
an interesting'discussion of the matters involved in this 
appeal, and the following is quoted from the opinion of 
the Court: 


“This is an action on the official bond of Wil- 
liam Nelson, United States Marshal for Utah 
Territory, for an alleged false imprisonment of 
the appellant by Nelson. The action is against 
Nelson and his sureties on the bond. At the cVo-c 
of the testimony for the plaintiff Ixdow (appel¬ 
lant here) the court on motion of respondents, 
rendered a judgment of nonsuit against the ap¬ 
pellant, and thereupon he brings the case to this 
court. 

“We: l>elieve that the principal dispute here is 
as to tl}e authority of the marshal to imprison the 
appellant where he did, the appellant claiming that 
the county jail was the only proper place for such 
imprisonment. He was kept in a building ad¬ 
joining: to and connected with the penitentiary. 

“The arrest and imprisonment was upon a war¬ 
rant. regular in form, issued to the proper offi¬ 
cer from a court having jurisdiction of the mar* 
ter. and upon an indictment duly found by a legal 

grand jury. It seems that there is no contro- 
versy as to these facts. 

“The general rule is that a ministerial officer 
who arrests or holds a prisoner, under a process 
regular in form and issuing from a court having 
jurisdiction to issue the same, is justified in ar¬ 
resting and holding the prisoner. 

8 



“But it may l>e said that this will | not hold 
good if the officer transcends his authority. Did 
the officer transcend his authority in the;case now 
under consideration ? . 

“The warrant commanded him to arrest the ap¬ 
pellant and bring him before the court to answer 
the indictment, or if the court had adjourned for 
the term, to keep or cause him to be kej>t in cus¬ 
tody until the further order of the court. 

‘This was direct command to keep the prisoner 
under the control of the officer, and until relieved 
by order of court, the officer had no means of 
releasing himself from that command. The court 
would hold that officer to whom the prisoner had 
been committed responsible for the prisoner's ap¬ 
pearance when called for by the court,! and the 
turning over of the prisoner to any other offi¬ 
cer without any order of court to that effect, 
would be a violation of the command of the war¬ 
rant. and subject the officer to punishment there¬ 
for. He could, no doubt, compel the jailer of the 
county to take the prisoner: the jailer would not 
be justified in refusing to receive him. | but the 
officer must, as to the court, remain responsible 
for the body of the prisoner to be produced in 
court when called for by the court. Is jit right 
to say that an officer shall turn over a prisoner to 
a jailer for safe-keeping, when the officer is re¬ 
sponsible for the safe-keeping and may not have 
confidence in the jailer’s ability or will ito keep 
the prisoner safe? It would l)e great injustice to 
make such a requirement of an officer; knowing 
his responsibility, the only safe course for him 
to pursue is to have the prisoner subject to his 
supervision and control. In giving testimony in 
behalf of the appellant, the marshal testified that 
the penitentiary, with the buildings thereto per 

taining. was in his custody, and that he had no 
other prison under his care, custody or control 
in this Territory, and that he had control of the 
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penitentiary under the Attorney General of the 
united States; that, then, was the only place 
where he could keep the prisoner under his con¬ 
trol. 

“Let us suppose that the county jail is the only 
receptacle for prisoners not yet tried and con¬ 
victed. If the county should not have a jail, as 
sometimes occurs in this Territory, and the county 
court fails to make provision to meet the emer¬ 
gency, and this sometimes, perhaps, occur ;, must 
all who are charged and indicted for crime he 
turned loose upon the community? If the officer 
turns the prisoner loose he is subject to indict¬ 
ment himself. Yet, if the argument of the ap¬ 
pellant l>e correct, the marshal is just in that fix 
that he is responsible if he keeps the prisoners, 
and responsible if he lets them go. This is un¬ 
reasonable. and the law was never intended to 
work such injustice. Yet it is urged that this 
is the law and that holding a prisoner at any 
other place than the county jail is a violation of 
the law. It is claimed further that it is forbid¬ 
den, at least inferential!)-, by the law, to hold such 
prisoners at the penitentiary. We are aware that 
the penitentiaries are primarily intended for con¬ 
victs. and that is the general use to which such 
places are put. It is not claimed that there is any 
express prohibition of their temporary use as a 
receptacle for prisoners held for trial. The 
statutes of the United States puts the peniten¬ 
tiaries in charge of the Marshal, and further, the 
Revised Statutes of the United States say that 
‘the Attorney General of the United States shall 
prescribe all needful rules and regulations for the 
government of such penitentiary, and the Marshal 
having charge thereof shall cause them to be duly 
and faithfully executed and obeyed,’ etc. (Par. 
1893 ). 

“The Marshal had control of the penitentiary 
under the Attorney General. His use of it was in 
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accordance with those ‘rules and regulations,’ 
which he was obliged to have ‘duly and faithfully 
executed and obeyed.' It is not shown; that the 
Marshal violated any of those ‘rules and regula¬ 
tions,' by keeping the prisoner there, and we can¬ 
not presume that he did. We do not see that the 
Marshal acted improperly, and there was nothing 
especially objectionable to the buildings themselves. 
Tne prisoner was not kept in with the convicts, 
nor. indeed, within the walls of the penitentiary. 

“The law requires the Marshal to safely keep 
sue’: prisoners, and to do so he must haye a rea¬ 
sonable discretion as to where he shall do so 
within his district. Mob violence might make the 
building selected in this case as a very unsafe 
place for the time being, and the Marshal would 
certainly be justified in eluding the mob by select¬ 
ing some other building or locality. j 

“It is urged, however, that waiving objection to 
the place, the treatment of the prisoner jwas so 
maliciously cruel as to entitle him to damages. 

“The warrant being regular, and the court hav- 
jurisdiction to issue it, the officer is not liable, 
says Hilliard, without proof of express imalice. 
Hill, on Torts. 184. 3d ed. j 

“No such malice has been shown. Nothing 
whatever has appeared that would evince any in¬ 
tention on the part of the Marshal to act cruelly 
toward the appellant. His conduct would! evince 
the very contrary intention. 

“But further, the doctrine is well established, 
we think, that a ministerial officer, in performing 
his duties, if he acts in good faith, is only liable 
for compensatory damages for injuries against 
Taw. and is not liable, for exemplary damages. 
Clark vs. Miller, 47 Barb. (N. Y.) 38; Barton 
vs. Fulton, 4!) Pa. St., 151: Sedgewick vs. Meas. 
of Dam., 520. 

j * 

“What acts of the Marshal manifested nothing 
else than the utmost good faith? There was no 
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severity! in appellant's treatment beyond that se¬ 
verity which is a necessary incident to every im¬ 
prisonment. The severity was that of the law 
and not of the officer. In some respects the 
Marshal was very indulgent and mild toward the 
prisoner. 

“In a case where the officer is liable for com¬ 
pensatory damages, that is where no aggravation, 
no malice is shown—the law fixes the measure of 
damages at the actual pecuniary loss by reason of 
the tort. Assuming that injury was shown, how 
is it possible for a jury to determine the damage"! 
that thei appellant suffered, when no witness has 
placed any value thereon? The jury could not 
have said that it was one cent, or twenty thou¬ 
sand dollars, the amount claimed, or any other 
sum. 

“But. in the absence of such proof, it might 
be claimed that the jury could have found .nomi¬ 
nal damages: but we have been unable to find any 
authority for even nominal damages, unless there 
is proven at least a technical violation of duty by 
the officer. We do not think that the officer has 
done anything except such as his duty required. 
He kept clearly within the law. 

“There is another branch to this case. Tt is a, 
suit upon the official Ixmd of the Marshal, against 
h'm and his sureties, but charges false imprison¬ 
ment and malicious cruelty. It is in from ex 
contractu, but in effect ex delicto. Tt charges 
upon contracts, and claims damages for a tort. 

“Only those persons, as a gerenal rule, can lie 
liable for tort who are the actual participants o*- 
aiders and abettors. Sureties on official bond® 
mav be guilty of aiding or participating in torts 
hut the simple fact that thev are sureties on the 
bond does not show this. Here th^re is nothing 
to show that the sureties knew anvffu"" what¬ 
ever of this alleged tort. and. of course, thev 
could neither aid nor abet the trespass to the 
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person of the appellant. Thus the complaint 
blends an action on contract with an aiction for 
tort. This cannot l>e done. 

“Take all the circumstances together we see no 
no reason to disturb the judgment of the court 
l)elow. non-suiting the plaintiff below i (the ap¬ 
pellant here). \ 

“The judgment below is, therefore.! affirmed 
with costs. 

“Schaeffer, C. J.. and Emerson, J., concurred." 

Point Four. The record in case Xo. 3451, shows that 
verdict and judgment was entered in favor of Zinkhan. 
the principal on the bond in suit, upon the two counts of 
the declaration in that case which cover the same cause 
of action asserted against appellee in the case at bar. 
Appellant in this case recovered a judgment! against 
Zinkhan in said case No. 3451, and did not appeal from 

i 

the verdict and judgment against him upon the counts 
on the bond, but rested content with his recovery under 
the third count for false imprisonment. j 

.Nothing is 1 etter settled than that a judgment in fa- 

| 

vor of a principal relieves the surety, whose contract is 
collateral to that of his principal; and such a judgment 
relieves the surety, although entered after a judgment 
against the surety upon the same obligation. Stearns on 
Suretyship (2nd Edition, p. 14S). “A surety I can set 
up as a defense, that a judgment has been rendered in 
favor of the principal, for the same alleged default, even 
though the surety was not a party to the action, in which 
the judgment was rendered, and although judgment has 
been rendered against the surety, if judgment afterwards 
is rendered in favor of the principal, the sureties are re¬ 
leased." 32 CYC., 152. 

In U. S. vs. Mattoon, 5 Mackey. 535, the Court (Mer¬ 
ritt J. ) said (p. 53(5) : “It is unnecessary to consider the 
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rulings of the Circuit Court upon questions of evidence, 
set out by the bills of exceptions on this record, since the 
plaintiff has precluded itself by voluntary proceedings in 
ic.'pect to the principal defendant front a recovery 
again.-t his sureties. The action was a joint action 
again.-t Mattoon and his sureties upon an official bond. 
The sureties pleaded to issue: the principal entered no 
plea whatever. In this state of case, instead of taking 
a judgment by default against the principal and an in¬ 
quiry of damages as to him, before the same jury, which 
tried the issues against the sureties, the'plaintiff passed 
over the default, and tried the whole case upon issues, 
as well against the principal as against the sureties: and 
when the Court ruled that the offered evidence was in¬ 
sufficient to maintain the action against the sureties, the 
plaintiff consented to a verdict in favor of the principal, 
and the verdict was accordingly rendered for all the 
defendants, and judgment imic. This worked a dis¬ 
charge final and irrevocable, as to the principal debtor, 
bv the plaintiff's consent: and the principal lieing dis¬ 
charged. it follows that the sureties are discharged by 

operation of law." 

The same proposition is determined in Ames vs. Mac- 
lav. 14th la.. 281, in which is cited in Chitty on Con¬ 
tracts, as follows: “* * * for the essence of the ob¬ 

ligation being that the surety is only obliged on behalf of 
a principal debtor, he therefore is no longer obliged when 
there is no longer any principal for whom he is obliged." 

In Evans vs. Keeland. 7th Ala.. .“»<». the Court said: 
••Th e debt is due from the principal, and the surety is 
merely a guarantor for its payment. A corollary from 
this definition is. that it is of the essence of such a con¬ 
tract that there be a valid obligation of the debtor.’ 
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In State vs. Parker, 72 Ala., 181, at page 1184, the 
Court says: “The decision was placed on the broad 
principle of the common law, that whatever operates as ' 
a partial or total exoneration of the principal, -will nec¬ 
essarily have the same effect in favor of the surety 
* * * the liability of the principal 1>eing adjudged 

not to exist, the liability of the surety falls with its ex- 

I 

linguishment.” Baker vs. Merriam, 07 Ind., 1530 (p. 
545). “The extinction of the liability of a principal, 
extinguishes that of the surety, no-matter how the liabil¬ 
ity is extinguished, so that it is not extinguished by the 
act of the suretv. Whether the liability is extinguished 
by the judgment of the Court, or by other causes, the 
liability of the surety, which is but an incidental one, 
dies with it." (Citing authorities.) State vs. Coste, et 

I 

ah, 30 Mo., 437: “Where no action can be maintained 

I 

against the administrator, none can be maintained: against 
the sureties: and a judgment in favor of the administra¬ 
tor is a bar to a suit, upon the same subject j matter, 
against the securities, as they are in privity with him.” 
Dickason vs. Bell, 13 La. Ann., 249: “A judgment 'ob¬ 
tained against the surety cannot be enforced, if the prin- 

i 

cipal has been released from the same debt, by a judg¬ 
ment in his favor, annulling his contract which gave rise 
to the obligation." See also Norris vs. Pollard. 75 Ga.. 

*> ~ s I 

j 

It is plain that the judgment in favor of Zinkhan. the 

principal upon the bond sued on in the case at bar, en- 

r I 

tered upon the verdict upon the first two counts|of the 
declaration in case No. 3451, is a final judgment, and 
that this Court, having before it the record in the case 
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referred to. would do an idle thing in ordering a new 
trial against the surety upon a ljond when the principal 
on the same l>ond has l)een adjudicated not liable thereon 
as to the same cause of action, asserted against the surety 
in this appeal. 

Respectfully submitted. 

Bell, Marshall & Rice. 

Attorneys for Appellee. 




District of Columbia to the Use of Frank Langel¬ 
lotti, Appellant, j 

vs. ! 

Fidelity and Deposit Company of Maryland: A Cor¬ 
poration, Appellee. 

i 

i 

i 

i 

REPLY BRIEF FOR APPELLANT! 


The appellee in the brief filed herein (pp. 13 et seq.) 
contends that appellant can not succeed upon this ap¬ 
peal inasmuch as a binding judgment was obtained 
in the Court below in the case of District of Columbia, 
to the Use of Frank Langellotti and Frank Langellotti 
in his own right vs. Louis F. Zinkhan, which is pend¬ 
ing on appeal in case No.3451. 

Appellee’s contention is based upon the proposition 
that the first two counts in the declaration against Zink- 
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ban as disclosed in the record in the Zinkhan case, are 
practically identical with the two counts contained in 
the declaration in this case. Appellee admits, as the 
record in the other case shows (Case Xo. 3451, Rec¬ 
ord, p. 7), the existence of a third count in the declara¬ 
tion against Zinkhan and the fact that upon this count 
a judgment was had against said Zinkhan in the sum 
of $1,000 upon a verdict for that amount. (Ibid, pp. 
9 and 49.) 

Appellant submits that the two cases though tried 

below at the same time remained separate cases, and 

that they are distinct cases here; the appeal in this 

case being prosecuted by the plaintiff below, and that 

in the other bv the defendant Zinkhan below. This 

* 

point appellant expressly saved in his answer to the 
motion to hear these appeals at the same time. If they 
were not separate cases, none of appellee’s arguments 
as to the effect of the judgment in the one case upon 
the cause of action in the other would be applicable. 

T. Record Does Xot Support Appelt.ee’ s Contention. 

First of all, to apply to appellee’s contention, the 
same strict technical interpretation here sought by 
him, it may be said that the record does not support 
its contention. Appellee mentions in its brief (p. 2) 
“a verdict and judgment” in favor of Zinkhan upon 
the first and second counts, and again (Ibid, p. 13) 
it says “the record in case numbered 3451 shows that 
verdict and judgment was entered in favor of Zink¬ 
han, etc., upon the two counts of the declaration, 
etc.” It is submitted that the record does not show 
this. The record shows as previously pointed out, a 
verdict for defendant on counts one and two and for 
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plaintiff for $1,000 on count three of the declaration. 
It is stated later in that record (p. 49) that judgment 
was entered against the defendant, Louis F. Zinkhan, 
for $1,000, but it is nowhere stated that judgment was 
entered for appellee on the two counts upon which 
a verdict was directed in its favor. 

I 

i 

IT. Record in Zinkhan Case Not Before the Court 

in This Case. 

i 

I 

Assuming, however, that had appellee apprehended 
this contention earlier, it might have brought Into the 
record a showing that judgment was entered for Zink- 
han upon the first and second counts of the declara¬ 
tion against him, it is submitted that appellee lean not 
in this case avail itself of the record in the Zinkhan 
case. If the matter had been raised for the fiyst time 
in the court below upon a plea of res judicata, the 
surety could not avail itself of this defense, except upon 
evidence in support of said plea, inasmuch ' as the 
court below could not take judicial notice of the 
record in the other case. 

“So on a plea of res judicata, a court can not 
judicially notice that the matters in issue are the 
same as those in a former suit. Such matters 
must be pleaded and proved.” 15 R. C. L. 1112. 

I 

The above principle is equally applicable to an ap¬ 
pellate court: , | 

“However, as a general rule a court will not 
judicially recognize the contents of any of its 
judicial records, except the one in the proceeding 
before it. Though the records of a court prove 
themselves when offered in evidence, yet in the 

i 
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trial of one case, the court can no more take ju¬ 
dicial notice of the record in another case in the 
same court without its formal introduction in evi¬ 
dence than if it were a record in another court; 
and much less can the Supreme Court on appeal 
take notice of the existence of a record not intro¬ 
duced in evidence in the court below. So two 
suits for the same cause of action may be pend¬ 
ing in the same court between the same parties, 
but the fact never claims judicial attention until 
the pendency of one suit has been pleaded in 
abatement of the other. An appellate court has 
no knou'h'dye of the record of another case be¬ 
fore it even though it be between the same par¬ 
ties.” 15 R. C. L. 1114. (Cites Murphy vs. Citi¬ 
zens Bank, 82 Ark., 131; 11 L. R, A. (X. S.) 616 
and note.) 

The italics above are those of counsel. 

III. Judgment in Zinkhan Case Not Available to 

Appellee Here. 

Assuming, however, that these matters were all 
properly set forth in the record in this case and that 
judgment was entered for Zinkhan upon the first and 
second counts it is submitted that upon appellee’s 
theory, if the directed verdict for Zinkhan upon the 
first and second counts to the declaration against him 
were available to appellee as an estoppel or plea in 
bar of the action of the plaintiff in this case against 
the surety, it cannot be availed of here. Xot having 
been introduced in the court below, it can be availed of 
only after the case is remanded, if it is remanded, 
when it must be introduced by way of plea in bar as 
a new defense to the cause of action stated in this 
suit. 


D 


An examination of all the cases cited by appellee 
upon this contention in his brief will disclose that in 
none of them was a judgment in favor of a principal 
made available to a surety for the first time on! an ap¬ 
peal. i 

The quotation from 32 Cyc. 152, in appellee Is brief 
(p. 13) omits, after the words “in favor of the prin¬ 
cipal” the words “in an action.” An examination 

I 

of various cases appended to the quotation referred 
to and those cited by appellee will show that the!surety 
has availed himself of the defense of a judgment in 
favor of the principal always either by a plea of the 
judgment in bar or by an appropriate bill in equity. 
In Stevens vs. Carroll, 131 la. 170; Sonnentlieil vs. 
Texas Guarantee Co., 23 Tex. Civ. App., 436; State 
vs. Parker, 72 Ala., 181; and Brown vs. Bradford, 30 
Ga., 927, the defense was in the court below by plea in 
bar. In Ames vs. Maclay, 14 la., 281, cited in said 
note and also in appellee’s brief (p. 14), the defense 
was set up by a bill in equity. The defense wqs also 
set up by a bill in equity in Baker vs. Merriqm, 97 
Tnd. 539, and Norris vs. Pollard, 75 Ga., 358, also cited 
by appellee. The defense was by a plea in bar in 
State vs. Coste, 36, Mo. 437, cited in both places. 

The defense was also by plea in bar in Gill vs. 
Morris, 11 Heisk. (Tenn. 614), cited in Baker vs. 
Merriam, supra. j 

The decisions referred to are in line with this gen¬ 
eral proposition that an appellate court will not rule 
upon a question unless there has been a presentation 
of the question below and a proper objection saved to 
the ruling thereon. 

“Matters not presented to the trial court will 
not be considered for the purpose of advising the 

i 

i 
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trial court of the action it ought to take on their 
being subsequently presented to it for considera¬ 
tion.” 2 R. C. L. 181. 

“In order that a question may be preserved for 
review upon appeal, it is generally necessary that 
there be an actual ruling upon the objection or 
motion of the appellant, etc.” 2 R. C. L. 89. 

It is true also that appellee might have by appro¬ 
priate amendment brought its alleged new defense 
into the record below upon the entry of judgment in its 
favor upon the two counts mentioned. If it is now 
at this stage permitted to avail itself of this new de¬ 
fense, it obtains a judgment upon a mandate more 
favorable to itself than the judgment below, although 
it has not appealed, thus violating a well recognized 
rule applicable to appeals, viz.: 

“It is also settled that a party who has not 
appealed can not ask of an appellate court a 
judgment more favorable to himself than the one 
he obtained in the court below.” 2 R. C. L. 183. 

The raising of this point at this stage would pre¬ 
sent a question on appeal in which “the theory of the 
case” is different from the theorv of the case below: 

“The authorities are agreed on the proposition 
that the case on appeal must be decided on the 
same theory on which it was tried in the court 
below * * *. And after both parties have as¬ 

sumed that there was a certain issue, and the trial 
and judgment have proceeded on that assump¬ 
tion, neither can question the fact as to such issue 
on appeal.” 2 R. C. L. 184. 

A substantial right of appellant’s is involved in 
this consideration for the record from below would 




necessarily be made up differently if this question had 
been anticipated. j 

For the above considerations, it is submitted that 
the only way in which appellee can raise this new 
defense is in the court below after the questions in¬ 
volved in this appeal have been passed upon.! 

I 

i 

I 

IV. Facts Not Within Appellef/s Contention as 
Appellant Had Judgment Against Principal 
Below. 

It is finallv submitted that not only is the conten- 
* * 

tion of appellee technical merely and not relevant to 
the merits of the controversy, but that, if the above 
considerations which preclude the contention here did 
not apply, appellee could not successfully interpose the 
judgment for Zinkhan on the first and second counts 
as a bar to this action for the reason that a verdict 
and judgment was had against Zinkhan on the third 

count. i 

! 

An examination of the rather full bill of exceptions 
in case numbered 3451 will show at a glance that all 
the testimonv adduced therein under the third count 
upon which the case was eventually submitted! to the 
jury, is upon the identical subject-matter covered by 
the first and second counts. The declaration, in other 
words, bv its three counts alleged the facts with refer- 
ence to the false imprisonment upon which the Verdict 
was rendered. It alleged them in two counts upon the 
basis of a contract and in a third count upon the basis 
of a tort. It was the evidence which went to tlie jury 
on the third count that would have gone to the jury 
had the matter been submitted upon the fir^t and 
second counts. i 


i 
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The issue before this Court, which was the issue be¬ 
fore the court below upon the opening statement of 
counsel, is as to whether or not the particular acts of 
Zinkhan complained of and made the subject of all 
the counts are such acts as will entitle the plaintiff to 
sue upon the bond. These acts from the standpoint 
of defendantj Zinkhan when proved constitute, upon 
his part, a tort. If this particular tort is within the 
terms of the bond, the liability which is viewed from 
Zinkhan\s standpoint as a tort committed by him 
against Langellotti must be deemed, when viewed from 
the standpoint of the bonding company, as a matter 
upon which it becomes bound contractually. From 
the standpoint of the bonding company, it is bound 
contractually or not at all; from the standpoint of 
Zinkhan, his liability mav be viewed either as a lia- 
bilitv ex contractu or as one ex delicto. To direct a 

mt 

verdict in favor of Zinkhan on those counts sound¬ 
ing in contract, does not affect the liability arising 
upon that count which sounds in tort, just as in the 
converse of the proposition a directed verdict upon 
the count sounding in tort would not extinguish the 
liability upon; those two counts which sound in con¬ 
tract. The result then follows that in this case, we do 
not have a binding judgment in Zinkhan’s favor as 
in those cases cited by appellee. 

Reference in support of this proposition is made to 
the series of cases cited by appellant in his principal 
brief (pp. 8-13), where the tort of the principal be¬ 
comes the basis of the action ex contrachi against the 
surety. Reference is made particularly to the quota¬ 
tion from South, et al. vs. State of Maryland to use of 
Pottle (Jhid p. 8), where the basis of the plaintiff’s 
right to recover against the surety on the bond is 
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said to arise from the principal’s (sheriff’s) liability 
in ‘ ‘ an action on the case. ’ ’ 

The fact that the same subject matter may bje from 
one view a tort and from the other an action con¬ 
tractu has been recognized in this jurisdiction |in The 
Baltimore & Ohio R. R. Co. vs. Dougherty, 7 App. 
D. C. 378. 

None of the cases cited by appellee in support of 
appellee’s contention present the situation here dis¬ 
closed : 

In U. S. vs. Matt on, et al., 5 Mackey, 565, cited in 
appellee’s brief (p. 13) the case was tried on its 
merits as against principal and surety in a joint action 
and judgment was rendered for all defendants at 
the same time. There was no judgment in favor of 
plaintiff on any count against the principal, as here. 


Ames vs. Maclay, 14 la. 281 (Appellee’s Brief p. 
14), is a case in which after a judgment against sure¬ 
ties there was a subsequent judgment as to the same 
cause of action in favor of the principal. Thp court 
holds that the enforcement of the judgment might be 
enjoined. But the result was reached because it had 
been found that the plaintiff “had no cause of action.” 
(p. 285.) In the present case the verdict ami judg¬ 
ment in the case are to the effect that appellant did 
have a cause of action. 

An examination of the other cases cited by appellee 
indicates that the general principle that a surety is 
absolved by a judgment in favor of the principal has 
been applied only where there was an absolute judg¬ 
ment entirely absolving the principal; or a judgment 
absolute to the extent that the surety was held to be 
absolved. 
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CONCLUSION. 

Thus appellant respectfully submits that the fourth 
point made in appellee’s brief that appellee is absolved 
because of an alleged judgment in favor of the prin¬ 
cipal is unsound because not borne out by the record 
in this case or the other, because it depends upon a 
record in another case not before the court here, be¬ 
cause the alleged defense can not be presented for the 
first time in an appellate court, but more particularly 
because if the alleged facts were before the court 
and the alleged defense properly cognizable here, it 
would not appear that the facts in this case were with¬ 
in the principle contended for. For here the sub¬ 
ject-matter of the action against the surety is iden- 
tical with the subject-matter upon which a verdict 
and judgment was obtained against the principal. 

Respectfully submitted, 

Charles V. • I mi. ay, 

George W. Offutt, Jr., 
William A. Read, 

Attorneys for Appellant. 






